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ENVIRONMENTAL PROTECTION AMENDMENT (VALIDATION) BILL 2014 
Committee 

Resumed from 22 October. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Helen Morton 
(Minister for Mental Health) in charge of the bill. 
Clause 4: Part X inserted — 
Progress was reported on the following amendment moved by Hon Stephen Dawson — 

Page 6, after line 11 — To insert — 
(c) the report and recommendations of the Environmental Protection Authority on the 

Roe Highway Stage 8 extension (Report 1489, September 2013). 
Hon LYNN MacLAREN: I am attracted by the amendment before us because it makes eminent sense, and 
I have not yet understood exactly why the Minister for Mental Health opposes it. I want to explore further the 
grounds of invalidity in the bill. 

We have been discussing whether we should delete the decision of the Environmental Protection Authority in 
report 1489, which I have with me—it is the report and recommendations on the Roe Highway extension—from 
this selection of EPA decisions that the government is seeking that we validate at this time in a sort of cursory 
fashion. We really do not have a lot of detail about these proposals, but there is a long list of them that is 
possibly bigger than the ones we know about. We have two lists—one of 25 projects and one of 40—and there is 
reference to 1 000 projects. This project has been identified on the list of 25 — 

Hon Helen Morton: It is 1 000 decisions—items of decisions. 

Hon LYNN MacLAREN: Yes, 1 000 decisions. This is one of those 1 000 decisions that has been identified in 
the list of 25 originally tabled by the minister when he introduced the Environmental Protection Amendment 
(Validation) Bill 2014. There seems to be a good case building that this particular decision does not meet the 
criteria of all the others that have been identified. I wanted clarification on the grounds of invalidity. I mentioned 
in my second reading contribution that proposed section 135(a)(ii) refers to “a reasonable apprehension of bias”. 
So, one of the grounds of invalidity is that there is a reasonable apprehension of bias. If that is the concern the 
government has about these 25 projects that have been listed, and in particular this one, it seems to me that it 
would be relevant for us to find out a bit more about that bias and whether we really want to validate the 
decision, knowing that there was this bias. On a previous occasion, Hon Sally Talbot went some way to 
identifying what Dr Chris Whitaker did in relation to this decision and how he was exposed as having a conflict 
of interest. We do not know whether he did it for that particular day or whether he said he had a conflict for all 
decisions regarding Roe 8. We do know that at some point Dr Whitaker acknowledged his conflict to the chair of 
the EPA. The report we are seeking to delete from this list states that the proponent prepared the environmental 
scoping document that was approved by the EPA on 15 June 2010. I have some experience with this, minister, 
because I was on the Standing Committee on Environment and Public Affairs that looked at a petition in relation 
to Roe 8. During that inquiry we thoroughly examined what the scoping document was, and this is relevant to 
how Dr Whitaker may have affected that decision. 

In deciding the scope of the environmental assessment, one of the things that might be considered is alternative 
alignments. Clearly, they were not. Consideration was never given to an alternative alignment. I put to the 
minister that because Dr Whitaker had an interest in James Point, Kwinana—which is not to be confused with 
James Price Point—he may have had a particular interest in not considering alternative alignments. It strikes me 
that if we are looking at deleting this report and having a good look at whether that conflict of interest impacted 
the EPA’s eventual decision to approve this project, we need to know a bit more about what his role was and 
how it affected this report. Can the minister enlighten us just a little more about his role in the report that is the 
subject of this amendment? 

Hon HELEN MORTON: I think the member has to get back to what this is about. Again, she has kind of 
strayed into her concerns that there may be some bias in Dr Whitaker’s participation. If the member, or anybody 
else, has a concern about that, this legislation will not protect that person if there was actual bias. If there was 
actual bias, it can be tested in a court of law. That is not precluded by this bill. This bill makes valid a process of 
declaring conflicts of interest or not declaring conflicts of interest, and issues that fall from that regarding 
a quorum. If the member has a belief that there is actual bias by Dr Whitaker’s participation, that can still be 
subject to a court of law. This bill will not stop that from happening, and it can be tested in that process. Just to 
take that a little further, it is not indicated in the minutes of the meeting why the chairman made the 
determination about Dr Whitaker; that is on the public record. Dr Whitaker was not a member of the EPA at any 
other time when the project was considered by the EPA. The minutes of the 29 April 2010 EPA meeting indicate 
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that Dr Whitaker declared a potential pecuniary conflict of interest pursuant to section 12 of the act in respect of 
the agenda item related to the Roe Highway stage 8 extension, but he participated in the item after the chairman 
had determined that no conflict existed. I go back to saying that the member must understand that if there was 
a conflict of interest and she or anybody else want to test that in a court of law, they still can. This will not 
change that situation; all this will change is if that conflict of interest had not been declared or had been declared 
and overruled by the chairman, that process will now be validated; and, if the process falling out of that led to 
a quorum situation that made a decision invalid, that will be validated. But the actual bias, if there is or was any, 
is not made valid as a result of this bill. 

Hon LYNN MacLAREN: On page 3 of the bill, under “Grounds of invalidity”, proposed section 135(a)(ii) 
states that we are approving that there was “a reasonable apprehension of bias”. Can the minister explain what 
that means? 

Hon HELEN MORTON: I am referring to the Supreme Court of Western Australia and the Wilderness Society 
decision. Chief Justice Martin made some comments about this, which I will read to the member. The member is 
asking what an apprehension of bias is. The Chief Justice says in his remarks — 

… in that the statutory provisions do not involve any requirement of an apprehension of bias on the part 
of a fair-minded lay observer cognisant of all the facts, as required by the common law … 

Basically, he is just explaining what an apprehension of bias is. By way of a layman’s explanation, an 
apprehension of bias is—as was explained to me—when a person has a friend who is the chief executive officer 
of an organisation and the person is sitting in on a hearing, for example, then that friendship might be considered 
an apprehension of bias. However, let us make it very clear that it was not suggested that Dr Whitaker had an 
apprehension of bias, but rather a potential pecuniary interest. The second matter is: why does the bill refer to 
a reasonable apprehension of bias? A conflicted decision may be invalid both for failure to comply with section 
12 and because it gives rise to a reasonable apprehension of bias. The rules about reasonable apprehension of 
bias operate in addition to section 12. To be effective, the bill must deal with both grounds of invalidity. It is 
about the process of declaring. It is not about whether there is an actual bias. The member must make that 
differentiation. She will continue to have some difficulty with this bill if she cannot make that differentiation. 

Hon LYNN MacLAREN: Thank you, minister. This is a very worthwhile, clarifying discussion. I will still ask 
the minister some questions about it because it is important. Now, for the first time, because of the court case and 
the resultant investigation into the activities of the Environmental Protection Authority over that time, we have 
this identified conflict of interest in relation to the Roe 8 decision. Is that why it is on that list? 

Hon Helen Morton: I do not know. 

Hon LYNN MacLAREN: Is that why it is on that list? The minister is shaking her head. We have identified 
a declared conflict of interest in relation to the Roe 8 decision; is that why it is on this list? Is that right? 

Hon Helen Morton: You will have to say that again. 

Hon LYNN MacLAREN: Is the reason that Roe 8 is on the list before us that there was a declared conflict of 
interest among the committee that decided to give environmental approval to Roe 8? 

Hon HELEN MORTON: It was a potential conflict of interest. The member must use the word “potential” in 
front of it because no-one is saying that there is a bias. There was not an actual bias. 

Hon Ken Travers: Well, we do not know that. 

Hon HELEN MORTON: Well excuse me. The work has been done to do that assessment. The work has been 
done not only by the office of the EPA but also by the State Solicitor’s Office and followed through by 
Queen’s Counsel and a Senior Counsel. In that process, there has been no determination that there is anything to 
be concerned about other than the fact that this person identified a potential conflict of interest that was 
overruled by the chairman on the day, and he continued to be a party to those decisions. 
Hon LYNN MacLAREN: Is the minister asking us today to validate that decision? 
Hon Helen Morton: The decision of the chairman? 
Hon LYNN MacLAREN: The decision of the EPA in spite of the fact that there was a potential conflict of 
interest. 
Hon HELEN MORTON: Yes. Today we are asking that the procedure around the declaration of a conflict of 
interest be validated. If there is a bias as a result of a conflict of interest, I am not asking members to validate 
that. The Environmental Protection Amendment (Validation) Bill 2014 is not asking for that to be validated. 



Extract from Hansard 
[COUNCIL — Thursday, 23 October 2014] 

 p7826b-7840a 
Hon Lynn MacLaren; Hon Helen Morton; Hon Dr Sally Talbot; Hon Peter Collier; Hon Stephen Dawson; Hon 

Robin Chapple; Deputy Chair; Hon Ken Travers 

 [3] 

Hon LYNN MacLAREN: Can we then delete proposed section 135A(ii), which points to a reasonable 
apprehension of bias? 
Hon Helen Morton: I have to remind myself precisely what it is that the member is asking. 
Hon LYNN MacLAREN: Can we delete proposed section 135(a)(ii), which contains the words “a reasonable 
apprehension of bias”? 

Hon HELEN MORTON: If we did that there would be no need for the bill. The point that the member is 
making is that she would like to just scuttle the bill, which will not happen. These matters are here because they 
refer to other matters, other than bias, that could make a decision invalid. The other matters relate to procedure. 
They do not in any way take away the opportunity for anybody who has a concern of bias or wants to test 
whether a decision is valid or invalid because of actual bias; it does not protect that at all. All it protects is 
anybody taking a case forward on the basis of a procedure that was not undertaken around the conflicts of 
interest, the acceptance of conflicts of interest and the issues around a quorum as a result of that. That is all it 
does. It is about the procedure of the determining the conflicts of interest and acceptance of that. It is not about 
whether there was actual bias as a result of that. 
Hon SALLY TALBOT: There is confusion arising over proposed section 135, because I absolutely agree with 
the point Hon Lynn MacLaren just made. With the greatest respect, I am not sure that the minister is actually 
answering the right question in her comments. The minister needs to read right from the beginning of section 135 
because we are talking about the grounds of invalidity. If we leave out the words in the brackets, section 135(a) 
states — 

the participation … in any purported proceedings of the Authority, by Authority members who were 
disqualified from participation … 

Dr Whitaker was not disqualified from participation. He did participate in that meeting. Could the minister 
perhaps frame her answer around the question just asked by Hon Lynn MacLaren and the point I have just made? 
Hon HELEN MORTON: We have to look at, read and understand section 12 of the EPA act because this 
matter directly relates to that section. If everything was operating as it should have been according to section 12, 
Dr Whitaker would have been disqualified. He declared a conflict of interest because of a potential pecuniary 
interest. 
Hon Sally Talbot: Does the minister mean that Dr Whitaker’s participation actually contravened the act as it 
was amended in 2003? 
Hon HELEN MORTON: It was a potential interest. 
Hon Sally Talbot: His participation was not in accordance with the amended act. 

Hon HELEN MORTON: I am saying that that is potentially so. 

Hon Sally Talbot: It is terribly confusing the way you use that word. 

Hon HELEN MORTON: It has not been tested. I am saying that it is possible. The legal way of saying it is that 
if it was tested, the court may find that there is a potential risk that it may be found to be so but that has not 
necessarily been proven at this stage, so let us be clear about that. If the court did find that out, Dr Whitaker 
should have been disqualified. Therefore, we are talking about the grounds of invalidity, referring to authority 
members who were disqualified from participation. It needs to be considered in conjunction with section 12 and 
refer to somebody who was found to have been disqualified. 

Hon SALLY TALBOT: I know we are getting into legal long grass. Can the minister explain how she can 
possibly claim that court proceedings would still be open to a challenge to Dr Whitaker’s participation if we 
have validated his participation under section 135? 

Hon HELEN MORTON: Once again, this is the difficulty that Hon Lynn MacLaren had. Dr Whitaker’s 
participation is one thing. Whether there was bias is another thing. This validates participation but the member is 
open right now, as is anybody else, to take it to a court and test whether there was bias as a result of his 
participation. 

Hon Liz Behjat: I think she said that about 10 times already. 

Hon SALLY TALBOT: Hon Liz Behjat might be getting frustrated by this but the problem is that the minister 
has a stock set of responses. 

Hon Liz Behjat: Because they’re the right responses. 

The DEPUTY CHAIR (Hon Brian Ellis): Order, members! Only one member has the call. 
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Hon SALLY TALBOT: I am sorry that this is turning out to be very tedious for members of the government. It 
is an enormous problem. I really hope that Hon Liz Behjat has a very short political career in this place. Even if 
she has a reasonably long one, this may be the — 

Hon Liz Behjat: I beg your pardon? You hope I have a short political career? 

Hon SALLY TALBOT: Yes. 

Hon Liz Behjat: Why? 

Hon Sue Ellery: Because you’re a Liberal and we’re Labor. 

The DEPUTY CHAIR: Order! Hon Sally Talbot, I gave you the call and I stopped the interjections. It would 
help if you did not encourage them and you directed your comments through the Chair. 

Hon SALLY TALBOT: I was making a very serious point. However long we serve in this house, even if we 
serve a very long time, this may well be the one and only time when we are asked to retrospectively validate 
some decisions that in our view on this side of the chamber should not be retrospectively validated. I ask the 
minister and backbenchers who are getting upset by what we are trying to clarify here to note that although the 
Greens are opposed to every measure in this bill, that is not the case for the Labor opposition. Our problem is not 
with the projects that are referred to in the minister’s second reading speech. We on this side of the chamber 
have always argued—I think Hon Ken Travers made a passing reference to this yesterday—that we have to 
ensure the economic wellbeing of the state. In a resource-rich state such as Western Australia, that almost 
inevitably means that time and again we have ensure that, if I can use a cliché, the wheels continue to turn 
because that is the way we resolve issues about poverty and inequality that we on this side of the house are 
absolutely dedicated to using our lives to address. 

When we saw the provisions in the bill and when we heard the beginning of the second reading speech, we on 
this side of the house—I am not speaking for the Greens because I know they have a different view—knew that 
we would have to bite the bullet. It is not easy to do that because the fact is that in 2003 the Labor government 
acted to put in place measures that were specifically supposed to increase the public’s confidence in the EPA 
processes. Therefore, when we found out that those measures began to be wound back the moment the 
National Party walked into the Liberal Party meeting room and formed government — 

Hon Liz Behjat interjected. 

Hon SALLY TALBOT: That is when those measures began to be wound back. Hon Sue Ellery teased that out 
in debate last night. That is exactly when those measures that Labor put in place to prevent exactly this kind of 
thing began to be wound back. Of course it sticks in our mind. Of course it is a hard thing to walk in here and 
give the green light to because it should never have happened.  

Point of Order 

Hon LIZ BEHJAT: I draw your attention, Mr Deputy Chair, to the fact that the clause 1 debate is finished. 
I think the matter in front of you deals with clause 4. It is quite narrow in that there is an amendment before the 
Chair that the proposed words to be inserted be inserted. I ask you to direct members on their feet to address the 
amendment before the Chair and not debate clauses that have been passed. 

The DEPUTY CHAIR (Hon Brian Ellis): Members, I think the honourable member who has the call knows 
that when we are past clause 1, we need to speak more directly to the clause at hand. I think you are drifting 
outside that, so I ask you to come back to the amendment that the words to be inserted be inserted. 

Committee Resumed 
Hon SALLY TALBOT: I apologise if I have gone a little too far away from the proposed amendment but I was 
entitled to respond to the frustration expressed by backbenchers on the other side of the house. 

Hon Liz Behjat interjected. 

The DEPUTY CHAIR: Order! I just say that you are drifting outside the question again. If I give you the call 
again, you can direct your comments to the amendment that the words to be inserted be inserted. 

Hon SALLY TALBOT: So they should be inserted, Mr Deputy Chair. I am speaking in support of the 
amendment to clause 4 moved by Hon Stephen Dawson. Roe Highway stage 8 simply should not be on this list. 
This quite lengthy debate on this amendment is aimed at getting the government to acknowledge the reasons 
Roe 8 should not be on the list. We have not even started to talk about why Roe 8 should be considered in 
a different way because we cannot get past this basic problem of the minister’s armoury of stock responses 
directly contradicting what is in the second reading speech. The second reading speech states — 
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Prior to 2003, the act allowed members with a pecuniary interest in a proposal being assessed by the 
authority to take part in the consideration or discussion of the matter, but not to vote on the matter. 

I read that as saying that prior to 2003, Dr Whitaker may or may not have declared his interest before the agenda 
item but his actions would have been in compliance with the act if he had taken part in the consideration of or 
discussion on the matter. The minister’s second reading speech continues — 

That position changed in 2003, when the act was amended to provide that members were wholly 
excluded from discussions about a matter in which they had a pecuniary interest. 

I cannot see anywhere in there where I can fit all the conditional terms that the minister has been referring to. 
There is no reference in the 2003 amendments to potential conflicts of interest. Someone has a pecuniary conflict 
of interest or they do not have a pecuniary conflict of interest. All we have been trying to do in the questions 
asked by Hon Lynn MacLaren and me this afternoon, in carrying on the lengthy debate from last night, is to 
discover what was exactly in the act as it existed at the time of that meeting when Dr Whitaker declared 
a pecuniary conflict of interest, that allowed his consideration of the matter to go ahead, and the minister has not 
given us that answer. 

Hon HELEN MORTON: I have given the answer. I have said on more than one occasion that there is nothing 
in the act that allowed that to happen. 

Hon Sally Talbot: So it was in contravention of the act? 

Hon HELEN MORTON: It was a mistake by the chairman of the EPA at the time. The mistake was around the 
procedure, not whether there was actual bias. That does not satisfy the member because she wants to find 
a bigger reason for this not being in the act. The opposition made its politics on this very clear at the start. In 
most of their second reading contributions, members indicated that if we take out Roe 8 from the legislation, the 
bill will sail through. This is about trying to find a way to get Roe 8 out of the bill. This legislation is not about 
whether Roe 8 should or should not be covered by this. It is not about whether a project is a government,  
non-government or private project, as Hon Sue Ellery suggested. It is not about the resources or funding for 
a project; it is about all decisions, whether government or private, made in a particular time frame—all 
government and all private decisions by the EPA. It does not discriminate between various projects or decisions. 
The only exclusion is the Browse project because it has already been subjected to a court of determination about 
its validity. All other decisions are included and are being treated exactly the same. This is retrospective 
legislation and it covers every decision by the EPA in the time frames stipulated. We are not treating any one of 
them any differently from any other. I will not continue debating a matter that we have gone over again and 
again. But members opposite want to keep debating it because they want to find a way somehow or other of 
singling out Roe 8 in that process, which is not different from any of those decisions. 
Hon LYNN MacLAREN: I hear the minister’s frustration. 
Hon Helen Morton: No, you do not. I’m not frustrated at all; I’ve got all day. 

Hon LYNN MacLAREN: Okay, good. Once we pass this bill—everyone has talked about the numbers and how 
this bill will pass—what will the playing field be? This speaks to the amendment because it is entirely relevant to 
the Environmental Protection Authority decision to approve Roe Highway stage 8, contrary to three previous 
decisions to reject it. It is an interesting decision that we are obviously interested in reviewing. If we do not 
succeed in deleting Roe 8 from this list and we pass this bill, will that mean that people who are concerned about 
the potential bias in that decision cannot bring a court case? If the minister can answer that question in a simple 
way, I guess the question is much bigger; namely, are we really saying that the only way for the environmental 
protection laws we passed a long time ago to be upheld is to have a court case on each one of the decisions. Does 
the minister know what I am saying? 

Hon Helen Morton: No. 

Hon LYNN MacLAREN: Is the minister really suggesting that if we want to uphold our environmental 
protection system that was set up with the Environmental Protection Authority making decisions without 
conflicts of interest that it can be done only by a court case? I am sure that is not our intent; our intent is to 
ensure that we have laws and a system that hold up. We are trying to shore-up the confidence that we are a state 
that does business well so that people know what to expect when they come to Western Australia—there are 
proper systems; everyone knows the rules and they operate in a very efficient, streamlined manner. People can 
seek developmental approval with environmental assessments that allows them to do what they will provided 
they do not impact negatively on the environment. We are trying to say that our system works well. We found 
the Roe 8 project, which apparently failed, and we want to know whether our decision-making today means that 
we can no longer look at that decision. We have said, “Okay we’ve validated it, everything is fine and even 
though the rules that existed before 23 October 2014 were not followed, from this point on, it does not matter; all 



Extract from Hansard 
[COUNCIL — Thursday, 23 October 2014] 

 p7826b-7840a 
Hon Lynn MacLaren; Hon Helen Morton; Hon Dr Sally Talbot; Hon Peter Collier; Hon Stephen Dawson; Hon 

Robin Chapple; Deputy Chair; Hon Ken Travers 

 [6] 

those decisions are fine and the only way we can unpack them is through a court of law.” Can the minister 
explain that bit? I will then be more confident about whether to support the amendment before us. 

 Hon HELEN MORTON: I sense the frustration from the opposition, and the Greens, that they do not have the 
support of the majority of people for what they are trying to do here. 

Several members interjected. 

Hon HELEN MORTON: We want to help them in this process but they do not have the support of people 
around them for this amendment. I am very aware of why they are feeling frustrated and why they are trying 
very hard to find a way to impose this amendment on the rest of the chamber, but the truth is that it is not 
actually getting anywhere. However, I am happy to say one more time, for the benefit of Hon Lynn MacLaren, 
that if anybody was concerned about bias, this bill would not protect them in a court of law if they wanted to take 
that to court to have it tested. That is not what this bill protects. I do not know whether that satisfies what the 
member is asking me. If there are any concerns about actual bias and whether that has impacted on decisions in 
any way, shape or form, this bill will not protect anybody from that bias. What this bill does protect is the 
process by which a conflict of interest was declared and overruled because it would have meant that there was 
not a quorum. It is a procedural matter. If there is a concern about actual bias, this bill will not stop that from 
being taken to a court of law and being tested. 
Hon LYNN MacLAREN: Yet again, minister, it behoves me to seek to move an amendment, which is as 
follows — 

Page 3, line 16 — To delete — 
(ii) a reasonable apprehension of bias; 

Proposed paragraphs (a), (b) and (c), which deal with participation and whether a pecuniary interest was 
declared, the lack of a quorum, and the failure of the authority to decide a question, are in the bill, and they will 
pass as tabled. However, if the words “a reasonable apprehension of bias” are not to be included, why are they 
included in the bill at line 16? I seek the support of the chamber for this proposed amendment, because we have 
all been listening to the minister, and that is exactly what she said; therefore, there is no reason why 
subparagraph (ii) should be in the bill. 
The DEPUTY CHAIR (Hon Alanna Clohesy): Is Hon Lynn MacLaren seeking to move that amendment now? 
Hon LYNN MacLAREN: I would like to hear from the minister, but, yes, I would like to move that 
amendment. The minister is saying that if I were to move this amendment, I would be gutting the bill, yet I have 
just heard the minister say, in King’s English—and Queen’s English—that a reasonable apprehension of bias is 
not a reason for invalidity. Therefore, let us just delete those words. 

Hon Helen Morton: I did not say that. 

Hon LYNN MacLAREN: I move, without notice — 

The DEPUTY CHAIR: Order! The member cannot move an amendment while we are considering a current 
amendment on clause 4, but she may move an amendment later. 

Hon LYNN MacLAREN: I seek your advice, Madam Deputy Chair. Clause 4 includes proposed sections 134, 
135, 136 and 137. The amendment that has been moved by Hon Stephen Dawson, which is on page 6, actually 
comes after the amendment that I am proposing, which is on page 3. How do we proceed in that regard? Clause 4 
is a big clause; it is several pages long. 
The DEPUTY CHAIR: We are currently dealing with an amendment to clause 4. Once that amendment has 
been dealt with, the member has the capacity to move an amendment. 
Hon LYNN MacLAREN: Even though it comes earlier in the bill? 
The DEPUTY CHAIR: Yes. 
Hon LYNN MacLAREN: In that case, I flag that I intend to move that amendment. 
The DEPUTY CHAIR: Members, the question is that the words to be inserted be inserted. 
Hon SALLY TALBOT: Minister, last night during the debate on this amendment I raised the matter of the three 
codes of conduct and asked whether the minister would make those codes of conduct available to us. Does the 
fact that the minister has not brought those codes of conduct into the chamber today mean that the minister does 
not intend to make them available to us? It would be helpful if we could have a look at them. 

Hon HELEN MORTON: These are public documents. I have not had a look at them myself. I am happy to 
table them today. However, I am somewhat reluctant to get into another discussion around the codes of conduct, 
because that is likely to distract us from what we are dealing with at the moment. I imagine that 
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Hon Sally Talbot or other people will want to go away and read them and carry on and try to compare them, or 
do whatever they want to do with them. I did ask for the codes of conduct to be brought into the chamber today. 
There is no need for them to be tabled prior to us rising today, but I am happy to do that if the member wants me 
to. But I do not want to be distracted from the main purpose of the bill and start discussing the difference 
between the three codes of conduct. I table the codes of conduct. 

[See paper 2201.] 

Hon LYNN MacLAREN: I want to speak to the amendment moved by Hon Stephen Dawson, which is to insert 
the report and recommendations of the Environmental Protection Authority on the Roe Highway 
stage 8 extension in the list of projects that are to be validated. There is a list of projects that are excluded from 
validation. We are trying to add Roe 8 as an exclusion to validation. I want to speak in favour of that 
amendment. As members know, the Environmental Protection Authority has ruled on Roe several times 
previously—in 1978, 1983 and 2004. I have with me all those reports from the EPA. One of those reports is 
titled “Environmental values associated with the alignment of Roe Highway (Stage 8)”, which is dated 2003 and 
is EPA bulletin 1088. Many members would know that this is the report that stated that no alignment through 
that region would be environmentally acceptable. That is why it was surprising to us that the Environmental 
Protection Authority, after it had spent some millions of dollars on a consultation process, decided in September 
2013, with the participation of Dr Chris Whitaker, to approve that project. Therefore, this amendment before us 
is eminently sensible, because the very least we can do to make the Environmental Protection Amendment 
(Validation) Bill somewhat palatable is remove Roe 8 from the list of decisions by the EPA for which we will 
forever say that the process of participation, and any apprehension of bias, was okay. 

As the Minister for Mental Health heard, we reject any kind of retrospective legislation such as this. It is not 
because we do not care about the economy of Western Australia, which has been imputed; it is because we think 
there is another way that these decisions by the Environmental Protection Authority can be approved or 
validated. That other way is not necessarily the costly process of going through an entirely new environmental 
protection assessment process. This bill is the other extreme, which is basically approving it without really 
carefully examining whether a potential conflict of interest, even though declared, actually made a significant 
difference to the process; whether it was a fit and proper process with that conflicted member participating to the 
degree that they participated.  

As the minister said, we have never looked at the detail in any of those assessments. One thousand decisions 
have been identified. We do not have the time to look at the detail of all of them to determine whether some 
should be validated and some should not be. This bill includes all of them with a blanket sweep of a pen. 
Hon Stephen Dawson has rightfully suggested that one decision that we are well aware of, which is currently 
before the Appeals Convenor, should not be given that validation. It should definitely not have retrospective 
validation. It should be included in that list of projects that are not to be validated by this bill; it should be 
excluded from this validation.  

The minister would have very little patience if I were to go through the environmental values of Roe 8. The 
Environmental Protection Authority listed those environmental values in its 2003 report. They are even listed in 
the September report of 2013 — 

Point of Order 

Hon HELEN MORTON: The member is straying way away. This is not about validating any of the science, the 
environmental work, or any of the work that was undertaken in whatever decisions are being referred to. The 
proposed amendment before us is about the processes around the validation of the conflict-of-interest issues to 
do with who sat, and who did not sit, on those decisions, and whether they should or should not be included. It 
has nothing to do with the scientific considerations of the environmental values of the Roe 8 project.  

The DEPUTY CHAIR (Hon Alanna Clohesy): There is no point of order. However, I will invite the member 
to bring her comments back to the point of the amendment.  

Committee Resumed 

Hon LYNN MacLAREN: The environmental values of Roe 8 are the reason that I am supporting this 
amendment. It is completely relevant to this debate. If those values were not so precious, if that wetland that has 
been identified by many other environmental authorities as a very precious wetland was not so precious, we 
would not be fighting this battle today.  

Point of Order 
Hon HELEN MORTON: I ask the Deputy Chair to reconsider the situation; the member is still talking about 
the environmental values of this particular matter, which is not under consideration in this bill. No part of this 
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bill refers to the environmental values that this member is referring to. This bill will not change any aspect of the 
scientific work that was undertaken or the environmental values of this particular project. This is not what it is 
about.  
The DEPUTY CHAIR: I have considered your previous point of order on the same topic. I consider that 
Hon Lynn MacLaren is actually talking about the substance of the proposed amendment. I will ask the member 
to ensure that she stays on the topic of the substance of the amendment.  

Committee Resumed 
Hon LYNN MacLAREN: I am trying to stay on the substance of the amendment, which is to add the 
Roe 8 decision to the exclusions of validity. We are doing this in a fascinating way. I am trying to stick within 
that boundary. The reason has been canvassed, so I will not repeat what honourable members discussed last 
night, which is basically that it is an open process. Technically speaking, we think the decision is in a different 
point than the other decisions. 
Hon Helen Morton: To say that you will not repeat it and then talk about it is actually repeating it.  
Hon LYNN MacLAREN: I could go into detail about that, but I will just reference that I will not go into detail.  
The other thing is we have not bothered to talk about our concerns about the scoping document related to the 
potential conflict-of-interest meeting. In that, I will reference the Chief Justice’s decision that I raised during the 
second reading debate. It is not so limited as the minister would seem to have us believe. It is our view that in 
making scoping decisions, including things such as heritage assessments and what cultural reports are made, it is 
relevant to the decision. That is why the Greens believe that Roe 8 should be amended in the bill. There is 
evidence that the Noongar community was not adequately consulted. The South West Aboriginal Land and Sea 
Council issued a statement saying that the Noongar —  

Point of Order 
Hon PETER COLLIER: I have actually sat in silence for two and a half hours to listen to this argument. 
Although I have found it fascinating at times, I have found it extraordinarily repetitive. We seem to be going 
over the same thing constantly. I ask the Deputy Chair to give some consideration to the comments we are 
straying into now which is talking about the impacts of Roe 8 on particular areas of the community. As far as 
I am concerned it has absolutely nothing to do with the proposed amendment, which specifically relates to the 
validity of the decisions, including Roe 8. Roe 8 is one of those decisions. The merits of Roe 8, for or against, 
have nothing whatsoever to do with this legislation. That is an argument that will be held, I am sure, in greater 
earnest over the next couple of years, as they have over the past couple of years. At this stage we are dealing 
specifically with an amendment. The merits or otherwise of Roe 8 in themselves have nothing to do with this 
amendment.  

The DEPUTY CHAIR (Hon Alanna Clohesy): Members, there is no point of order. However, I remind the 
member that in addressing the amendment she should demonstrate to the chamber the relevance of her argument 
to the amendment. In addition, I remind members that a number of opportunities to discuss clause 4 remain, 
including through another amendment on the notice paper and an amendment that you have foreshadowed, and 
also if the clause is amended. There is still a range of opportunities to consider the clause. I invite the member to 
highlight the relevance of her comments to the amendment. 

Committee Resumed 
Hon LYNN MacLAREN: Thank you, Madam Deputy Chair; that is very helpful to me in addressing my 
comments on this and explaining exactly why I support the amendment. The amendment inserts — 

(c) the report and recommendations of the Environmental Protection Authority on the Roe Highway 
Stage 8 extension ... 

That report deals with the environmental values of the Beeliar and North Lakes wetlands system. We want to 
exclude that from being made valid under this bill so that we can still examine the decision that the 
Environmental Protection Authority made and/or may make when the Appeals Convenor completes the process. 
It is entirely relevant. I would have moved this amendment if it had been on the supplementary notice paper 
when we sat on Tuesday, 14 October. The report and recommendations of the Environmental Protection 
Authority were created by the board and a potential conflict of interest was identified, and we would like an 
opportunity to examine that decision further. We do not want to give it any validation that might exceed any 
other normal process that we have gone through. It seems that the bill before us validates a decision with which 
we do not agree. The minister will advise us that we are merely validating procedure. However, if we do not 
delete the reference to the apprehension of bias, to pass this bill does not make any sense to me. 
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Hon STEPHEN DAWSON: I bring us back to the list of 25 environmental impact assessments that have been 
identified as exposed to a significant risk of challenge. That is the list that was tabled in this house. I am asking 
the minister a question, so she should probably listen. 

Hon Helen Morton: I was thinking about something else; just say it again. 

Hon STEPHEN DAWSON: We on this side are constantly accused of frustrating the debate, yet this is not the 
first time today or indeed during the debate that the minister has not listened to questions that we are asking. 
I make that point again — 

Hon Helen Morton: Sometimes I am getting advice. 

Hon STEPHEN DAWSON: I did not see anyone’s lips move during that session, so I will go back to it. Let me 
tell the house: the minister should not keep saying that we are frustrating this debate when she is not listening to 
the questions we are asking and the points we are making. We are asking these questions and I will get to my 
point. I was bringing us back to the list of 25 environmental impact assessments that have been identified as 
exposed to a significant risk of challenge as listed on this document titled “Environmental Protection 
Amendment (Validation) Bill 2014: List of 25 projects identified”. We know that the EPA has concluded its 
environmental impact assessments, obviously, because that is why this list is before us. Can the minister tell us 
how many of these projects are still before the Office of the Appeals Convenor? 

Hon HELEN MORTON: Just the one—the Roe 8 project. 

Hon STEPHEN DAWSON: Of these projects, 24 have been dealt with previously and have gone through the 
whole process and out the other end. Is the minister telling me that only one project is still with the Appeals 
Convenor and we are waiting for a final decision to be made? 

Hon Helen Morton: I have already answered that question. 

Hon STEPHEN DAWSON: I saw a nod of the head so I presume the minister said yes. Of these projects, 
24 have been through the process and ticked off and one is still in the process. The minister has asked us to point 
out why we think this project is any different from the rest of them. This project is different because it is still 
going through the appeal process. A final decision has not been made by the Office of the Appeals Convenor or 
the minister. In light of that fact, will the minister not agree that this project is different from the rest of the 
projects on this list? 

Hon HELEN MORTON: It is no different at all because, again, if anybody has concerns about actual bias or if 
there is actual bias at any stage in the decision-making process, this bill will not protect anybody from that bias. 
This relates to one meeting in that process that had issues with conflicts of interest being declared and not being 
considered a concern, and so participation and discussion took us place. It will not impact on the appeal process. 
If in the appeal process there is a concern about actual bias, this will not validate whatever aspect of that 
consideration is being looked at. It is wholly and solely around the participation of a person who had declared an 
interest and the chairperson was not overly concerned about it. The only part of the process being validated is the 
procedural aspect. 

If there is actual bias, this bill will not validate a process; it will not validate that actual outcome if there is actual 
bias there.  

Hon STEPHEN DAWSON: The minister obviously does not want to concede that this project is different; 
I think it is. Can the minister just remind us when the environmental impact assessment for the Roe 8 project was 
released and made public? 

Hon HELEN MORTON: We do not have any information here that will give us the exact date. Obviously, the 
advisers have had a look for that but they cannot find it.  

Hon ROBIN CHAPPLE: Sometimes I do not get things, and I am not getting something here. The minister is 
saying this bill is about validation of all these processes. But at the same time I am hearing from the minister that 
notwithstanding the validation, that validation would not stop a legal challenge against bias. 

Hon Helen Morton: Against actual bias.  

Hon ROBIN CHAPPLE: That bias, by its very nature, might invalidate the decision. So these things could still 
be invalid if — 

Hon Helen Morton: This is not protecting them from it, yes. 

Hon ROBIN CHAPPLE: Maybe I could get the minister to respond to that.  
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Hon HELEN MORTON: I am quite sure that I am clarifying what the member is seeking, but it is certainly not 
protecting from actual bias. All it is doing is protecting from the grounds of invalidity that are covered in 
proposed new section 135.  

Hon ROBIN CHAPPLE: I thank the minister. By that I interpret that this bill validates the decision-making 
when bias may or may not have occurred, yet that bias can be challenged to invalidate the decision when we are 
moving this piece of legislation to validate earlier decisions. Am I missing something? I am sure I am.  

Hon HELEN MORTON: The reasonable apprehension of bias does not mean actual bias. I think that is what 
the member is reading into it. As I explained before the member was in the chamber — 

Hon Robin Chapple: I was listening. 

Hon HELEN MORTON: Then I do not need to go over it again. I gave an example of somebody being a friend 
of the CEO, for example. But that does not mean that somebody actually did have bias in that process. So it does 
not protect them from actual bias, only from the belief that someone may have had bias because of those reasons, 
or an example of those reasons I gave. 

Hon ROBIN CHAPPLE: The Browse decision was found to be invalid because people who had a reasonable 
apprehension of bias participated in a process. Is that not correct? They did not actually have bias; they had 
a reasonable apprehension of bias. 

Hon HELEN MORTON: It was because they did not comply with section 12 of the EP act, and that is 
obviously what has led to this entire amendment bill.  

Hon ROBIN CHAPPLE: Maybe I am a little bit out of line here because I might be going back over old 
material, but it suddenly strikes me that the EPA is merely an advisory body to the minister. It does not make 
decisions. It merely provides the minister of the day advice that the minister may or may not take heed of. We 
know that the EPA, in the past, has provided advice to ministers that ministers have not liked, so they have not 
listened. In this case the decision maker is always the minister; it is not the EPA. The EPA merely provides 
advice to the minister who makes the decision. What was stopping the minister from just validating the decisions 
that were made by the EPA, even though they were found to be, according to the courts, invalid, because the 
minister has the ultimate decision-making right anyway?  

Hon HELEN MORTON: Before I give the answer to that, I would just like to ask the Deputy Chairman 
(Hon Alanna Clohesy) to again refer the member to the debate specific to the amendment being sought at the 
moment, because obviously the sorts of questions being asked of me now are very wide ranging again and are 
not relevant to whether Roe 8 should or should not be in. Certainly, the member is not making any connection 
between that. Consequently, we are canvassing very wide conversations here again. I am sure the member knows 
this already, but I remind him that the minister’s decision is dependent on a valid assessment report, and of 
course that is what we are referring to.  

Hon SALLY TALBOT: I want to come back to Roe 8 and the amendment we are considering. I want to ask the 
minister, first of all, whether she is aware, or perhaps her advisers could help or provide her with some seeing as 
she is not actually the minister with carriage of the bill overall, of the court decisions we have had in the past 
five years when the court has actually set aside approvals. I need to tie this very tightly to the matter under 
consideration, because I think I am right in saying, on the basis of the questioning last night, that we established 
that the section of the bill that directly applies to Roe 8 is proposed new section 135(a)(i), not (b), (c) or (d).  

Hon HELEN MORTON: On the matter of Roe 8, it is clear that we are referring to proposed section 135(a)(i), 
but we could also be referring to proposed section 135(a)(ii); both provisions can be involved at the same time. 
Hon SALLY TALBOT: Can the minister provide the examples of the court setting aside approvals? 
Hon Helen Morton: In the last five years? 
Hon SALLY TALBOT: Can the minister just give me some examples? 

Hon HELEN MORTON: I am advised that we cannot do that off the top of our heads; that would need some 
research.  

Hon SALLY TALBOT: My question is specifically about that court action, which the minister advises will still 
be open to potential litigants when the concern is triggered by the perception of bias based on pecuniary interest. 
Is the Department of Environment Regulation or the minister aware of legal action that has taken place directly 
in relation to the advice provided by the EPA as opposed to the decision made by the Minister for Environment? 

Hon HELEN MORTON: The obvious one is the Browse consideration. As a result of that, the decision was 
found to be invalid on the basis of the Environmental Protection Authority’s processes. 
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Hon SALLY TALBOT: That is what I expected the minister to say, but that is not the provision covered in 
proposed section 135(a)(i) or (ii), because that decision related to a quorum. I am working on that assumption. 
Can the minister confirm that I am correct? 

Hon HELEN MORTON: The member is mistaken. If the member reads the Browse consideration—I am sure 
she has it—she will see that that was a result of the direct or indirect pecuniary interest, which in turn led to 
a lack of a quorum. The issue around direct and indirect pecuniary interest was very much considered in that 
process. The lack of a quorum provision in proposed section 135, “Grounds of invalidity”, specifically relates to 
a lack of a quorum as a result of the processes outlined in proposed section 135(a)(i) or (ii). In all those 
processes, the issues around direct or indirect pecuniary and a reasonable apprehension of bias are germane to 
the lack of a quorum. 

Hon SALLY TALBOT: So when the minister talks about legal avenues remaining open, she is specifically 
talking about pursuing the same avenues as the Browse court action on the same grounds? 

Hon HELEN MORTON: It is actually the opposite from what the member said. When the Environmental 
Protection Amendment (Validation) Bill 2014 is passed, the issues around the processes covered under proposed 
section 135(a)(i) and (ii) and, subsequently, a lack of a quorum will be made valid in that process. It has to be 
something other than those processes by which a challenge can be made possible. 

Hon SALLY TALBOT: I cannot make sense of that. Does that not mean that Roe 8 will have the same legal 
framework around it that Browse had? 

Hon Helen Morton: Why does the member think we have the bill here, then? 

Hon SALLY TALBOT: But is that right? If this bill is enacted and it includes Roe 8, will Roe 8 then become 
a project that is at exactly the same stage as Browse was before the court action was brought against the Browse 
project? 

Hon HELEN MORTON: It feels to me as though the penny has just dropped. 

Hon Ken Travers: For you. 

Hon HELEN MORTON: No, not at all—for members opposite. I can hardly believe that the member would 
ask that question. We have the entire bill in front of us, which resulted from the decision around Browse, which 
resulted from these issues of direct and indirect pecuniary interest leading to a lack of a quorum et cetera. We 
want to make certain that all the other projects that were a part of this consideration will not have the same 
difficulty that the Browse decision has had. However, we must remember that in that entire process of 
considering the Browse project, not once was the issue of bias ever canvassed. It was wholly and solely about the 
procedures that were or were not adhered to and enabled people to participate. If a discussion still needs to be 
had about bias and Browse, it is still open for that case to be taken. 
Hon SALLY TALBOT: The minister cannot have it both ways. That is what we have been saying — 
Hon Ken Travers: What did you do your PhD on? I reckon you could have done it on this topic. 
Hon SALLY TALBOT: I think so. 
Hon Helen Morton: I think she might have done it on silliness, but go ahead. 
Hon SALLY TALBOT: The minister reckons! 

The DEPUTY CHAIR (Hon Alanna Clohesy): Order, members! Hon Sally Talbot has the call. 

Hon SALLY TALBOT: We might just park that comment and deal with it on another occasion. I do not know 
what the minister just heard drop, but it certainly was not a penny anywhere in this chamber. What she must 
have heard drop was the last shred of credibility around the government’s argument on this bill. That is the most 
ludicrous defence of the indefensible that I have ever heard. The minister has just stopped trying, so let us just do 
question time and get it over with and it will go away for a while. It is just ridiculous. We have been arguing for 
hours and hours that if the government’s argument holds for the inclusion of Roe 8, it should also include 
James Price Point; and, if it does not, both of them should be taken out. This government has adopted a purely 
political line—the most cynical manipulation of a political process that we have seen in this place for a very long 
time, and that is saying something. We cannot leave out James Price Point, when the minister has just told me 
that James Price Point involved matters about not only a quorum, but also conflicts of interest and that none of 
those conflicts of interest or pecuniary interests was raised in relation to James Price Point. It is just not true. 
I have said it so many times, but it bears saying again: nobody on the government benches has got their head 
around what a conflict of interest is. The minister has invented an entirely new concept of conflict of interest in 
the last couple of days that involves potentiality. That word does not occur in any of the conflict of interest 
provisions, yet the minister is merrily wafting this term around as though it has some kind of credible currency; 
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it simply does not. What is a bias or a perception of bias if it is not related to some kind of potential advantage 
for a person or some kind of personal preference or prejudice? That is simply what a conflict of interest is. We 
are in a fine old mess here. I am surprised that Hon Peter Collier has not become more involved in this. He is not 
only the Minister for Education, but also an educator. He knows that one of the standard ways of assessing 
somebody’s intelligence is to give them a list of things and ask them which is the odd one out. The Minister for 
Mental Health is claiming that she cannot even see that the opposition has an argument when we say that Roe 8 
is the odd one out on that list. I have just had a look at it again; I know it just about off by heart now. If we go 
down that list, Roe 8 sticks out like the proverbial. I cannot say what the proverbial is because it would not 
exactly — 

Hon Ken Travers: It would stick out like a road through a wetland. It will be that obvious. 

Hon SALLY TALBOT: I thank Hon Ken Travers. That is why Hon Stephen Dawson’s amendment is the only 
sensible way to proceed. What are we asking the government to do? 

Hon Ken Travers: It might stick out like a dead internationally recognised bird on a highway. 

Hon SALLY TALBOT: Yes, or a trashed Aboriginal heritage site or a loss of community facility for recreation. 

Several members interjected. 

The DEPUTY CHAIR (Hon Alanna Clohesy): Order! Hon Sally Talbot has the call. 

Hon SALLY TALBOT: We can have it done by teatime if the government just agrees to support 
Hon Stephen Dawson’s amendment to remove Roe 8. Roe 8 is not like the other projects. 

Last night Hon Sue Ellery gave us a very cogent series of arguments about — 

Several members interjected. 

The DEPUTY CHAIR: Order! That is enough chatter across the chamber while Hon Sally Talbot has the call. 

Hon SALLY TALBOT: Last night Hon Sue Ellery gave us a series of very cogent arguments about why Roe 8 
should be removed. Her arguments, as I heard them, basically related to the first column on the list—the parent 
company. If we compare BHP Billiton; CSBP Ltd, which is Wesfarmers; Fortescue Metals Group; James Point 
Pty Ltd; Rio Tinto iron ore; the University of Western Australia; and Woodside Energy, obviously they are 
different in so many senses from Main Roads Western Australia that I cannot see why the government is 
resisting that argument. Hon Lynn MacLaren pointed out that the University of Western Australia is also clearly 
not a private company in the sense that Rio, FMG and Woodside are. I accept that argument. That is a different 
topic. Maybe Hon Lynn MacLaren would like to move a subsequent amendment to delete that one. 

Hon Sue Ellery then went on, while indicating why she was supporting Hon Stephen Dawson’s amendment, to 
talk about the fact that there has been substantial infrastructure expenditure on all these other projects. That 
moves on to the second column in the list. I do not know of any other way to say it. I have a series of other 
arguments about this amendment. I cannot see why members opposite will not come to the minister’s rescue and 
show her why Main Roads Western Australia, Roe Highway stage 8 extension, is simply not in the same 
category as any of the others. 

My main point is that in two highly controversial projects in this state, two sets of allegations have been raised 
that seriously compromise the integrity of the decision-making process. Obviously, they are of substantially 
different scales because one of those projects is the biggest industrial project ever to be proposed for Western 
Australia—that is, the Browse Basin onshore gas processing at James Price Point. The other one is Roe 8. I think 
the minister is at the stage of at least agreeing with me when I say that in both those projects, the two main 
grounds for public confidence to be eroded were pecuniary interests and the delegation of authority to make the 
decision. Both were tainted by the same lack of clarity. I remind honourable members again that at no point in 
any of this—it has been going on for years—has anybody on this side of the house impugned the integrity of any 
of the decision-makers. The processes appeared to be tainted, both in Roe 8 — 

Hon Helen Morton: So no bias, in other words. 

Hon SALLY TALBOT: In relation to Roe 8, does the minister know anything about James Point Pty Ltd? Does 
she know what that company is proposing? Clearly, she does not. 
Hon Helen Morton: Just finish talking. 

Hon SALLY TALBOT: I assume that she does not know. Her interjection simply adds another layer of smog 
over any sort of cogency that the government might have mounted. 
Hon Helen Morton: You are so keen to say that there is no concern about bias. 
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Hon SALLY TALBOT: There is no concern about the integrity of the decision-makers. There never has been. 
I have said that almost as many times as I have said that the minister does not understand conflicts of interest. 
This is not about Dr Whitaker being a person of the highest integrity; it is not about Dr Vogel being a person of 
the highest integrity. It has never been about that. It has been about the government’s total and abysmal failure to 
get its head around the management of conflicts of interest. In both those cases, those major projects were facing 
substantial community opposition. We have had the perception that the process was tainted, yet one of them has 
been left off the list by the government because it is being reconsidered, and the other one has been left on it. 
That is crude, crass political manipulation, and that is why we are supporting Hon Stephen Dawson’s 
amendment. That is why anybody on the other side with a shred of integrity ought to be going to the Minister for 
Environment and saying to him, “Take Roe 8 off the list and you can have this bill through this place by teatime 
this afternoon.” 

Hon KEN TRAVERS: I want to go back to the fundamental amendment that we are dealing with this afternoon. 
The government has two arguments running simultaneously and it is trying to keep them separate in the chamber 
this afternoon. The original argument that was put before the house and the other place was that this bill needs to 
go through as a matter of urgency to ratify a number of decisions that put at risk projects in Western Australia 
because of the way in which the Environmental Protection Authority undertook its assessments. Last night 
Hon Sue Ellery may have alluded to these comments made by the minister in her second reading speech. In light 
of the conversation we have had this afternoon, it is worth recounting those exact words. The minister said — 

At the conclusion of this speech I will table a list of the environmental impact assessments by the 
authority that have been identified as being exposed to a significant risk of challenge. 

Let me repeat that — 

… that have been identified as being exposed to a significant risk of challenge. 

She went on to state — 

Those cases are principally large mining projects where very large sums of money have been invested 
in the state. 

A couple of weeks ago, it was all urgent and things had to be suspended. We were getting briefings on a Tuesday 
morning. If there is a significant risk of challenge, there is a risk that those challenges may be successful. 

Hon Helen Morton: No, not at all. 

Hon KEN TRAVERS: If there is a risk of a challenge but no risk of success, what is the problem? The 
government wants to argue that there is a significant risk and say that the bill is urgent. I found it interesting that 
despite the bill being urgent at one point, it did not go up the list as a priority when it came on for debate in this 
place. Nonetheless, that is the government’s choice about the order of its priorities in this place. One moment we 
have to drop everything to deal with the legislation because there is a significant risk of challenge. The next 
minute, it is not that important for the government to make it the top priority at the point at which it could have 
been dealt with. We then get into the debate about the specifics and, of course, the WA Labor Party, through 
Hon Stephen Dawson, has raised its concern about one of the projects that clearly does not fit that second 
description of “a large mining project in which significant sums of money have been invested”. The government 
then tries to downplay it and says there is not a risk any more in terms of any success or damage being done if 
there is a challenge. Even if there is a challenge tomorrow, the project will not be held up. The more important 
question is: what is the Roe 8 project? Is it unique in Western Australia or is it a mining project among numerous 
mining projects dealt with by the Environmental Protection Authority in a regular, ongoing way? Why does the 
risk of challenge become significant? It becomes significant in my view given when the EPA put out its 
statement more than a year ago about its recommendation for the approval of Roe Highway. This is why we 
want this clause taken out of this Environmental Protection Amendment (Validation) Bill and not ratified by it. 
When the statement was released, the EPA chairman, Paul Vogel, said on the Environmental Protection 
Authority website if anyone wants to look at it — 

Innovative strategies by the proponent to avoid, minimise and mitigate environmental impacts have 
been fundamentally important in this assessment, 

Clearly, in considering this matter, right back to the original scoping study that Dr Whitaker would have been 
involved in, the EPA has been engaged in innovative techniques. It is not even as though the EPA assessment 
was run-of-the-mill. The issue we are dealing with today is a proponent coming up with innovative ideas on 
a project that had previously been before the EPA and we were told when the EPA considered it in 2003 that the 
key environmental values would be affected by the Roe Highway extension. As we have said numerous times, 
debates around whether this project makes economic sense, whether having a toll road that would impact upon 
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regional producers in Western Australia to get product to and from the port of Fremantle, can be debates for 
another day. However, one would think that the National Party would have taken a little more interest in this bill 
because of the ultimate implications of Roe 8 on its membership due to the toll-way component. 

Hon Helen Morton: Try to stay relevant to the amendment. 

Hon KEN TRAVERS: I am. 

Hon Helen Morton: You’re so far off it. 

Hon Sue Ellery: You keep interrupting. 

The DEPUTY CHAIR (Hon Alanna Clohesy) Order! Hon Ken Travers has the call. 

Hon Nick Goiran interjected. 

Hon KEN TRAVERS: Hon Nick Goiran should take a point of order and see whether he can go for four of us 
this week. Go on; take it. 

Hon Nick Goiran interjected. 

Hon KEN TRAVERS: Feel free. 

The DEPUTY CHAIR: Hon Ken Travers has the call and should not be inviting interjections at this stage. 

Hon KEN TRAVERS: When I sat on that side of the chamber—it has been seven years since then—one of the 
things I learnt was that if we interjected on opposition members, it would prolong the debate. If the 
government’s desire is to prolong this debate, members opposite should feel free to interject on me. I am not 
seeking interjections, but I will keep making the point to the minister and the leader that we find the inclusion of 
Roe 8 in this bill to be deeply offensive. I think projects on the other list include the future outer harbour. 
A number of assessments were read out yesterday, but we are not seeking to have those excluded. One is the 
outer harbour for the Fremantle Port Authority, which I cannot find on the list of 40-odd projects. Those matters 
have gone through. But in many respects they are significant and important because they are an alternative to the 
Roe Highway proposal. If the government gets on with those projects, the Roe Highway project becomes even 
less important. In fact, it is quite clear that the government would not spend its money on the Roe Highway 
project. Today we are dealing with the assessment and environmental approval of it. The release of the 
Environmental Protection Authority at the time the Roe 8 proposal went through made it very clear that despite 
the fact that previous EPAs that were not conflicted in a process that did not have a significant risk attached to 
them of being challenged, had found that the project should not go ahead. Then the government has told us that it 
wants to ram this bill through and bury within this bill a project that simply should not be there. The government 
should be doing the project again properly so that the community of Western Australia can be absolutely 
confident. This will doubtless be a controversial project. But the government should be—the opposition should 
not be proposing this—making sure that this project cannot be challenged on any grounds. If the government 
wants to charge on with this project, it should make sure there are absolutely no grounds for challenge. It should 
not be allowing a decision that approves a project using innovative strategies by the proponent to avoid, 
minimise and mitigate environmental impacts. That should be done in a way to avoid any question at all in any 
form. It should not be done on the basis of a ratification that removed the right of people to challenge that 
project. 

The DEPUTY CHAIR: The question is that the amendment be agreed to. 

Hon KEN TRAVERS: It is not like most of the projects on that list for which the bulldozers are already on the 
ground, even though we were promised by the member for Riverton that the bulldozers were not on the ground. 
There is absolutely no reason the government cannot take this project back and do it again. I can assure members 
opposite that if they are successful in getting this bill through this chamber, we will constantly point out the way 
they rammed this legislation through the Parliament to allow this project to go ahead and remove the rights of the 
public of Western Australia to have the option of taking a challenge to the Supreme Court on matters they should 
be able to challenge. We understand why those rights should be removed concerning the other projects for 
which, through no fault of the proponent, errors were made at the EPA. That is why we have a different position 
on those matters from the Greens’ position. We understand the importance of that in terms of those decisions. 
I think it will just add to it. 

Earlier today, we debated removing people’s democratic rights to vote on local government issues. This 
afternoon the debate is about the government wanting to remove people’s legal rights over a project. The 
minister may be right that a challenge would not be successful, that no-one will challenge it, but the point 
remains that people should still have the right to make that challenge.  
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Despite some of the innovative strategies that are mentioned in the EPA assessment, it is significantly 
questionable in my view how the government will minimise the environmental impact of Roe 8. Even if there 
was a 125-metre-long bridge over Roe swamp to remove the fragmentation impacts on the wetlands, the bridge 
would still have an impact on the fragmentation. Therefore, I would have thought that the scoping study would 
have been integral to how the EPA arrived at its final position that that bridge would somehow reduce the 
fragmentation impacts on the wetlands and on the flora and fauna. That is before we even get onto how we can 
try to offset and mitigate that. 

This should not be just a Western Australian government decision. This is a Ramsar wetland. This is an area that 
is recognised around the world as being important for the world. Therefore, to leave it open to the Parliament to 
push through legislation that will allow this project to go ahead is just shameful. That is why I will definitely be 
supporting Hon Stephens Dawson’s amendment. It is crucial that this amendment be supported so that Roe 8 will 
be taken off that list. The minister has told us this afternoon that even though there is a significant risk of 
challenge, such a challenge would not be successful. If the government thinks there is a significant risk of 
challenge, and if it wants to remove that risk of challenge, it should go and do the job again properly by putting 
this project back through the EPA. That is why this project is different and stands out from every other project, 
and it should therefore be treated differently. 

Hon LYNN MacLAREN: I think we have come some way this afternoon towards understanding exactly what it 
means to include Roe 8 in the list of validated projects and exactly what it means to support this amendment to 
exclude Roe 8 from that list. I have to say that I am becoming increasingly alarmed as the afternoon goes on. It is 
very concerning to hear that the potential to take this decision to the Supreme Court will be removed if we pass 
this bill. I therefore want the minister to respond to that. Should the Appeals Convenor rule in favour of this 
project, and should the minister decide that Roe 8 is environmentally acceptable, based on report 1489, I can 
guarantee to the minister that the people in the community group that I represent—Save Beeliar Wetlands—will 
be considering their legal options. It will be a sad day in Western Australia’s political history if this bill rules out 
their legal options. If the minister would please clarify whether that is what this bill will do, it would be much 
appreciated from this member representing the South Metropolitan Region. 

Hon HELEN MORTON: I do not know where Hon Lynn MacLaren got this idea that people cannot go to the 
Supreme Court. People could go to the Supreme Court and take with them the minutes from a meeting and say, 
“Look at these minutes! They show that somebody should not have been participating in the decision-making 
process because of this, that or the other”. If the aspect that the member is concerned about is covered by this 
validation, the case will not succeed. If there is actual bias, and people want to demonstrate that through the 
Supreme Court, they will be able to do that. Nothing in this bill will stop that from happening. 

Just to cover off on a lot of the comments that have been made in the meantime, there is no suggestion that any 
member of the Environmental Protection Authority involved in any assessment regarding Roe Highway stage 8 
was influenced by any conflict of interest. If a member was influenced, the bill will not protect a decision from 
being challenged on that ground—I have said that before, but I want to put it on the record again—nor is there 
anything to indicate that the EPA has done anything other than assess, on their merits, the environmental factors 
relating to all the decisions; and nor have any of the decisions been determined to be invalid by a court, unlike 
the decision relating to the Browse LNG precinct proposal, which is not covered by this bill because it has 
already been subject to a court of law. As Roe 8 is in the same position as the other decisions that this bill covers, 
it will be treated in the same way. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 7854.] 

Sitting suspended from 4.15 to 4.30 pm 
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